









































negligent misrepresentation may cause an ‘accident’ where, as here, the allegedly false
representation causes a buyer to accept delivery of diseased cattle that infect a formerly-
healthy herd.” 1d. The court added that “[t]hat accident was neither expected nor intended
and is an ‘occurrence.’” 1d.

[124] The arbitrator concluded that Superior was negligent in making two
separate representations to Cooper Farms—that soil tests were not needed at the site and
that the bin foundations would be overbuilt in his design to prevent excessive settlement.
(Award in Arbitration, R115:13-14:14(g), (h)). That is important because prior to those
representations, Cooper Farms had scheduled an engineering firm to do a site visit for the
purpose of determining whether soil tests would be necessary, but soil testing was never
done and Cooper Farms cancelled the site visit in reliance on Superior’s representations.
(Id. at 5-8:1138-40, 48-49, 52, 56, 64). Soil tests would have shown that the soil was
unstable. (Id. at 8:165-66). There is no evidence that Superior intended or expected its
representations to be false, and the evidence demonstrates that the representations caused
there to be no soil testing and for Cooper Farms to cancel an engineering consultation
which would have revealed the problem of unstable soils. (ld. at 5-8:1138-40, 48-49, 52,
56, 64-66). Consequently, Cooper Farms agreed to purchase the steel bins from Superior
and to hire TBS to build the grain bin structures which were severely damaged by the
excessive settlement. (Id. at 3-6:918-19, 29-30, 40-41, and 14:715-6). As inthe Timmer
case, Superior’s misrepresentations caused an accident or occurrence. They caused Cooper
Farms to cancel the engineer’s visit, forego soil testing, and agree to the building of
structures (by third parties) on soil that had not been tested and was (unbeknownst to them)
unstable. That ultimately resulted in the structures being rendered unstable, unsafe, and

unusable due to excessive soil settlement.
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C. Superior’s negligent supervision of Tomkinson satisfies the “occurrence”
requirement.

[125] The arbitrator concluded that Superior was negligent for “allowing its
unqualified employee, Frank Tomkinson, to design the project, including the design of the
grain bin foundations and site layout.” (Id. at 13:Y4(a)). In essence, Superior was negligent
in its supervision of Tomkinson. Counsel has been unable to find a North Dakota case
addressing negligent hiring or supervision and the “occurrence” issue. Courts in other
jurisdictions have concluded that the acts of negligent hiring or supervision satisfy the
“occurrence” requirement because the injury was accidental from the standpoint of the
insured employer. See, e.g., Barrs v. Auto-Owners Ins. Co., 564 F. Supp. 3d 1362, 1379
(M.D. Ga. 2021); Safeco Ins. Co. v. White, 122 Ohio St. 3d 562, 2009-Ohio-3718, 913
N.E.2d 426, § 27; United Fire & Cas. Co. v. Shelly Funeral Home, Inc., 642 N.W.2d 648,
654 (lowa 2002); Mork Clinic v. Fireman’s Fund Ins. Co., 575 N.W.2d 598, 602 (Minn.
Ct. App. 1998).

[126] In this case, Superior’s negligence in permitting its unqualified employee,
Tomkinson, to design the bin foundations contributed to cause an accident—the excessive
settlement of the foundations and bins built on unstable soil. (Award in Arbitration,
R115:8-9:1171, 78-80, and 13-14:114(a), 5-7). There is no evidence that either Superior
or Tomkinson intended, expected, or anticipated that the foundations would be inadequate
to prevent excessive settlement or that the excessive settlement would occur. Therefore,
Superior’s negligence in permitting Tomkinson to design the foundations caused an
“accident” or “occurrence” and, as a result, the policies’ “occurrence” requirement is

satisfied.
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D. Superior’s other negligent acts and omissions satisfy the “occurrence”
requirement.

[127] The arbitrator also concluded that Superior was negligent in failing to
consult with an engineer to determine soil bearing capacity at the site, in failing to have the
bin foundation design approved by a geotechnical engineer, and in providing the contractor
with a design for grain bin foundations that was inadequate for the soil conditions at the
site. (Id. at 13-14:94).

[128] Counsel has not found a North Dakota case deciding whether there is an
“occurrence” in the context of design and planning activities that are not accompanied by
the performance of on-site construction work by the insured. In American Family Mut.
Ins. Co. v. Teamcorp, Inc., 659 F. Supp. 2d 1115 (D. Colo. 2009), the insured (Teamcorp)
prepared plans, specifications, and designs for a home that was constructed by others. After
Teamcorp provided its plans and designs for the home to the contractor and owner and
construction began, the homeowners learned that the property had not been properly sited
and that Teamcorp’s plans and designs would make the home structurally unsound and
uninhabitable. The homeowners sued the insured for producing deficient plans and for
negligently misrepresenting its ability to design the home. The court held that the
“occurrence” requirement of the CGL policy was satisfied. Id. at 1128-30. The court
reasoned as follows:

From the foregoing, | find that the allegations of the complaint can be

construed to support a claim that the design of the plans and specifications

was a cause, among others, of actual consequential damages to the entire

structure that require it to be rebuilt . . . here the allegations can be read to

support a claim that the faulty plans and specifications prepared by the

Teamcorp Defendants caused or contributed to the overall problems with

the house. Further, | agree with the Hubbells that the cases holding that

‘mere faulty work’ do not constitute an ‘occurrence’ may well not even be

applicable. The underlying complaint alleges that Teamcorp’s faulty design

and engineering work resulted in damage to the Hubbell’s property, not that
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the Hubbell’s damages consist solely of having paid for faulty plans. In

other words, the ‘property’ at issue is the Hubbell’s real property and

partially constructed house, not the Teamcorp plans.
Id. at 1129-30.

[129] Like the insured in Teamcorp, Superior provided designs for the bin
foundations which were not adequate to prevent soil settlement and contributed to the
accident of excessive settlement and consequential damages to all seven of the bin
structures requiring them to be rebuilt. (Award in Arbitration, R115:9-12:1{78-109, and
13-14:994(a), (d), (e), 5-7). Cooper Farms’ damages do not consist of having paid for
faulty plans. The property at issue is Cooper Farms’ real property, not Superior’s plans or
design. (Id. at 14:16).

[130] Numerous courts have held that excessive soil settlement that damages a
structure built on that soil satisfies the “occurrence” requirement. One of the oft-cited cases
on this issue is American Family Mut. Ins. Co. v. American Girl, Inc., 2004 WI 2, 673
N.W.2d 65 (Wis. 2004). In that case, the court explained that the circumstances of the
claim fell within the policy’s definition of “occurrence” because the property damage
resulted from the continuous, substantial, and harmful settlement of the soil underneath the
building and that the inadequate site-preparation advice that was a basis for liability was a
cause of that exposure to harm. Id. at § 38. It added that “[n]either the cause nor the harm
was intended, anticipated, or expected.” Id.

[131] The present case is also similar to Greystone Constr., Inc. v. National Fire
& Marine Ins. Co., 661 F.3d 1272 (10th Cir. 2011), where homes were damaged due to
negligent design and construction of their soil-drainage and structural elements. The court
held that the occurrence requirement was satisfied and explained that “injuries flowing

from improper or faulty workmanship constitute an occurrence so long as the resulting
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damage is to nondefective property, and is caused without expectation or foresight.” Id.
According to the court, “nondefective property is property that has been damaged as a
result of poor workmanship.” Id. It explained that “[h]ere, the property damage—for
example, the movement of the basement floor and damage to the upper living areas—
allegedly resulted from the house’s exposure to expansive soils, which was not otherwise
prevented by the subcontractor’s poor design and construction of the house’s soil-drainage
and structural elements.” Id. at 1286. The court described the occurrence as “damage
caused by the faulty workmanship that failed to account for exposure to expansive soils,”
which was an “unanticipated or unusual event flowing from a commonplace cause.” Id.
Significantly, the court highlighted that “[t]he defective-nondefective principle flows from

the recognition that the faulty workmanship, standing alone, is not caused by an accident—

but that damage to other property caused by the faulty workmanship (including both the

nondefective work product of the contractor and third-party property) is the result of an

accident.” Id. at 1287 (emphasis added).

[132] In Ohio Casualty Ins. Co. v. Terrace Enterprises, Inc., 260 N.W.2d 450
(Minn. 1977), the insured contractor, Doerfler Construction, constructed two apartment
buildings. An engineering subcontractor recommended that construction be stopped or
slowed until soil conditions improved for the laying of footings and the foundation due to
frozen soil. Doerfler proceeded with the work anyway and even though it made efforts to
protect the soil and concrete from the climate, its efforts were inadequate. The apartment
building later settled and sustained significant damage. The court held that “the settling of
the building was an ‘occurrence’ within the terms of the policy.” Id. at 453. It noted that
Doerfler “was aware, from its own knowledge and the soil report [of the engineer], of the

dangers of freezing conditions,” but concluded that there was still an “occurrence” because
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the company took precautions to protect the soil and concrete. Id. at 452-53. The court
said “such conduct was perhaps negligent, but not reckless or intentional.” Id. at 453.
[133] Like the conduct of the insureds in American Girl, Greystone, and Terrace
Enterprises, Superior’s design of the foundations, failure to obtain soil testing, and failure
to consult with or have its foundation design approved by an engineer were causes of the
grain bin structures being exposed to damage by the excessive settlement of unstable soils,
and there is no evidence that Superior expected, anticipated, or intended the bin foundations
to be inadequate to prevent excessive settlement, or that the excessive settlement and
resulting property damage would occur. Here, as in Greystone, Superior’s negligence
caused the foundations and bins to be exposed to unstable soil, which, in turn, damaged
non-defective property. The seven steel bins Superior manufactured and sold to Cooper
Farms were not defective, and there was no defect or faulty workmanship in the
construction of the seven concrete foundations that a third party poured. Thus, even
assuming for the sake of argument that Superior’s negligence in providing the concrete
foundation designs to TBS and in failing to involve an engineer constitute faulty
workmanship, it damaged non-defective property. Under Greystone, that is an
“occurrence” because it is “damage caused by faulty workmanship that failed to account
for exposure to expansive soils,” which was an “unanticipated or unusual event flowing
from a commonplace cause.” Greystone, 661 F.3d at 1286. Like the insured contractor in
the Terrace Enterprises case from Minnesota, Superior thought it was taking steps to
prevent excessive settlement. It represented to Cooper Farms that the foundations would
be overbuilt to prevent excessive settlement. (Award in Arbitration, R115:5:939). That
representation was negligent, and its efforts proved to be inadequate, but the evidence of

Superior’s conduct falls short of establishing the intent or expectation that would be
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necessary to defeat the existence of an “occurrence.”

[134] Thereis a very significant difference between situations where the insured’s
workmanship itself is claimed to be the occurrence or accident and situations, like here,
where the insured’s negligence causes an occurrence or accident that leads to property
damage. Liability because of “property damage” caused by an “occurrence” or accident is
what CGL policies cover. In this case, Superior’s negligence contributed to cause the
excessive settlement of soil which made otherwise well-constructed structures unstable,
unsafe, and unusable. (Id. at 9-12:1178-109, and 13-14:114-7). The excessive settlement
of the soil was an accident.

[135] The fact that accidents caused by faulty workmanship are covered is
supported by this Court’s cases. In Pavlicek v. American Steel Systems, Inc., 2022 ND 35,
970 N.W.2d 171, this Court recently held that damage to a floor drain system that the
insured properly installed was covered because it was damaged when the insured tried to
fix concrete it had negligently installed. Id. at § 14-18. It held that damage to the concrete
floor, which the insured negligently installed, was not covered because “a CGL policy does
not cover an insured’s economic loss due to repairing or replacing its own defective work.”
Id. at 1 23-24 (emphasis added). In K & L Homes, Inc. v. American Fam. Mut. Ins. Co.,
2013 ND 57, 829 N.W.2d 724, this Court held that damage to a house that the insured built
was covered. Id. at 1 26-27. The damage resulted from substantial shifting caused by
improper footings and inadequately compacted soil. Id. at 1 4. The K & L Homes court
made clear that “[t]here is nothing in the definition of ‘occurrence’ that supports that faulty
workmanship that damages the property of a third party is a covered ‘occurrence,” but
faulty workmanship that damage the work or property of the insured contractor is not an

‘occurrence.”” Id. at § 25. In Acuity v. Burd & Smith Constr., Inc., 2006 ND 187, 721
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N.W.2d 33, the Court held that there was coverage for interior portions of an apartment
building damaged by the insured’s faulty roof replacement even though damage to the roof
was not covered. Id. at 1 2, 17.

[136] Here, to the extent Superior’s negligence is properly characterized as
“faulty workmanship,” it contributed to cause an accident in the excessive settlement of
unstable soil which damaged the non-defective foundations and bins that others
constructed. (Award in Arbitration, R115:13-14:114-7). That is the same as the floor
drain damage found to be covered in Pavlicek, the home in K & L Homes, and the apartment
building in Acuity.

[137] Furthermore, in K & L Homes, this Court recognized that “[t]he history of
the CGL policy demonstrates that the meaning of ‘occurrence’ in the post-1986 CGL policy
at issue here includes construction defect claims.” 2013 ND 57, 4 15. It added that “[o]ur
court in Burd & Smith incorrectly decided the question of whether faulty workmanship
may constitute an ‘occurrence’ by drawing a distinction between faulty workmanship that
damages the insured’s work or product and faulty workmanship that damages a third-
party’s work or property.” Id. at § 24. The Court held that “faulty workmanship may
constitute an ‘occurrence’ if the faulty work was ‘unexpected’ and not intended by the
insured, and the property damage was not anticipated or intentional, so that neither the
cause nor the harm was anticipated, intended, or expected.” 1d. at 1 26. The court noted
that its holding was consistent with this Court’s definition of “accident” for purposes of a

CGL policy, and said: “[t]o this extent we overrule Burd & Smith.” Id.

1. Burd & Smith is a reference to Acuity v. Burd & Smith Constr., Inc., 2006 ND 187,

721 N.w.2d 33.
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[138] Thus, under this Court’s K & L Homes case, “faulty workmanship may
constitute an ‘occurrence’ if the faulty work was ‘unexpected’ and not intended by the
insured, and the property damage was not anticipated or intentional, so that neither the
cause nor the harm was anticipated, intended, or expected.” In this case, the arbitrator
found that the excessive settlement of each of the seven grain bins was unexpected and
unintended by Frank Tomkinson, Superior’s employee. (Award in Arbitration,
R115:10:995). There is nothing in the arbitration award which supports the conclusion
that Superior intended, anticipated, or expected its work to be faulty, the excessive soil
settlement, and Cooper Farms’ property damage.

E. The concurrent cause doctrine and the “occurrence” issue.

[139] As discussed more fully in Paragraphs 70 and 71, below, this Court has
recognized the concurrent cause doctrine, the application of which results in a finding of
coverage in circumstances where the property damage at issue has multiple causes and the
policy provides coverage for some, but not all, of those causes. In this case, the arbitrator
concluded that Cooper Farms’ property damage had multiple causes. (Id. at 13-14:914—
7). In the event this Court determines that some of those causes do not satisfy the
“occurrence” requirement of the policies, there would still be coverage so long as at least
one of the causes meets the “occurrence” requirement.

Il.  The District Court erred by holding that the total amount of the Missouri
Judgment is not covered and that Superior and Cooper Farms have not met
their burden of proof that physical injury to the grain bin structures and any
loss of use is “property damage” covered by MFM’s policies.

[140] The policies’ insuring agreement provides coverage for “property damage”
caused by an “occurrence.” (Businessowners Policy, R22:44:8 11.A.1.b(1)(a); Umbrella
Policy, R23:4:8 I.1.c(1)). The policies define “property damage” as “a. Physical injury to
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tangible property, including all resulting loss of use of that property. . . .; or b. Loss of use
of tangible property that is not physically injured.” (R22:58:17; R23:20:918). The
arbitrator concluded that “[a]s a direct result of the negligence of Superior, Cooper Farms
has sustained property damage to its grain bins and grain storage facility”” and that property
damage included ““a) physical injury, in the form of excessive settlement and tilting to seven
separate grain bin structures rendering the Project unsafe and unstable; and b) the loss of
use of those grain bins.” (Award in Arbitration, R115:13-14:115-6). The arbitrator’s
conclusion meets the policy’s definition of “property damage.”

[41] Notably, in the K & L Homes case, the Court held that there was “property
damage,” as defined by the CGL policy. 2013 ND 57, 4 27. It reasoned that the damage
to the home from the shifting of subsoil under the home caused by improper footings and
inadequately compacted soil included “cracks, unevenness, and shifting, all of which
would fall within ‘physical injury’ to ‘tangible property’ for purposes of the CGL policy.”
Id. at 11 4, 27.

[42] The concrete foundations and steel bins are clearly “tangible property.”
They are tilting and are unstable as a result of the excessive settlement of unstable soil.
That is a “physical injury” to “tangible property,” and it is undisputed that the structures
cannot be used. (Award in Arbitration, R115:11:17106-108). Therefore, there is “property
damage” under the plain terms of the policy.

I11. The District Court erred by holding that the total amount of the Missouri
Judgment is not covered and by holding that coverage is excluded by the
“business risk” exclusions, specifically the Damage to Your Product and the
Damage to Your Work exclusions.

A. The “Damage to your product” exclusion does not preclude coverage.

[143] The “damage to your product” exclusion, states that it precludes coverage
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for “‘Property damage’ to ‘your product’ arising out of it or any part of it.”
(Businessowners Policy, R22:50:1 I; Umbrella Policy, R23:8:1 n). The “damage to your
product” exclusion does not apply to preclude coverage in this case for several reasons.
[144] The first reason the exclusion does not exclude coverage is because the
concrete foundations and steel bins constitute real property as a matter of law and
the policies’ definition of “your product” expressly excepts real property. The

definition of “your product” states: “[a]ny goods or products, other than real property,

manufactured, sold, handled, distributed or disposed of by” the insured. (R22:59:21,;
R23:21:927). In Scottsdale Ins. Co. v. Tri-State Ins. Co., 302 F. Supp. 2d 1100 (D.N.D.
2004), the court addressed whether the “damage to your product” exclusion was applicable
when modular units used to construct a motel building were the subject of property damage.
The court held that the “damage to your product” exclusion did not exclude coverage for
damage to the homes. Id. at 1107. It explained that the “modular units as constructed,
assembled, and affixed to the foundation for incorporation into a motel constituted ‘real
property’ as defined under North Dakota law. As such, the modular units fall within the
exception to the exclusion advanced by Scottsdale Insurance as a basis to deny coverage.”
Id. The court relied on N.D. Cent. Code §§ 47-01-02 and 47-01-03, which defines real
property as consisting of land, that which is affixed to land, and that which is incidental or
appurtenant to land. Id. at 1106.

[145] In this case, the seven concrete foundations and steel bins were affixed to
Cooper Farms’ land and constitute real property. Viewed under North Dakota law, the
foundations and bins are real property because they are “affixed to land” and they are
“incidental or appurtenant to land.” The same would be true under Missouri law, where

the damaged property is located. Determining whether property has become a fixture under
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Missouri law requires consideration of (1) annexation of the property to the land; (2)
adaptation of the property to the use to which the land is devoted; and (3) intent that the
object become a permanent accession to the land. Bedford v. Audrain County Motor Co.,
631 S.W.3d 663, 670 (Mo. Ct. App. 2021). The arbitration award demonstrates that the
foundations and bins were annexed to Cooper Farms’ land, were adapted to the land’s use
to grow and store grain, and they were intended to become a permanent accession to the
land. (Award in Arbitration, R115:2-12:914-6, 13-14, 18-19, 35-39, 41, 55-56, 62, 78—
109). Therefore, the “damage to your product” exclusion does not apply because the
foundations and bins are fixtures to Cooper Farms’ land and, as such, are real property,
which is exempted by the policy’s definition of “your product.” See, e.g., Steven Plitt et
al., “Your product” exclusion, 9A COUCH ON INSURANCE § 129:20 (3d ed. June 2022
Update); Scott C. Turner, Your Product Exclusion inapplicable after product built into
structure, becoming real property, INSURANCE COVERAGE FOR CONSTRUCTION DISPUTES
§ 27:10 (2d ed. July 2022 Update).

[146] The second reason the exclusion does not exclude coverage is because
the seven concrete foundations are not Superior’s product. There is no evidence that
Superior manufactured, sold, handled, distributed or disposed of the concrete foundations,
as required to meet the policy’s definition of “your product.” A third party poured the
foundations. (Award in Arbitration, R115:7:962). Therefore, the exclusion does not
exclude coverage for damage to the concrete foundations.

[147] The third reason the exclusion does not exclude coverage is because the
property damage to the concrete foundations and the steel bins did not “arise out of”
the foundations and bins. The language of the “damage to your product” exclusion is not

limited to: “Property damage to your product.” There is more. It states: “Property damage
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to ‘your product’ arising out of it or any part of it.” The words “arising out of it or any
part of it” are there for a reason. They are not meaningless and cannot be ignored. For
purposes of applying the exclusion, it is not enough that Superior’s product was damaged.
More is required. A well-known treatise has explained the “damage to your product”
exclusion in this way:

The application of all the standard ISO product exclusions is limited to

property damage to the product “arising out of” it or any part of it. Thus,

where the source of the property damage to the product arises externally,

the exclusion is inapplicable. This might occur, for instance, where the

insured is liable for the wrongful failure of the product to withstand the

effects of some external source, e.g., heat, moisture, or dust.

See Scott C. Turner, “Arising out of” limitation, INSURANCE COVERAGE FOR
CONSTRUCTION DISPUTES, 8§ 27.14 (2d ed. July 2022 Update).

[1148] This Court has interpreted the phrase “arising out of” in insurance policies
and has explained that:
In determining the meaning of the phrase ‘arising out of,” courts have
recognized that the causal relationship need not constitute a proximate
cause, but on the other hand if an injury is directly caused by some
independent or intervening cause it does not arise out of the use of an
automobile, notwithstanding there may have been some remote connection
between the use of an automobile and the injury complained of.
North Star Mut. Ins. v. Ackerman, 2020 ND 73, 1 12, 940 N.W.2d 857.
[149] In Peterson v. Dakota Molding, Inc., 2007 ND 144, 738 N.W.2d 501, this
Court observed that “the injury to products or work exclusions’ purpose ‘is to prevent the

insured from using its product liability coverage as a form of property insurance to cover

the cost of repairing or replacing its own defective products or work.”” 1d. at 20 (emphasis

added). The Peterson court concluded that the “damage to your work” and “damage to
your product” exclusions precluded coverage because damage to the funnels was caused

by the insured’s failure to assemble to the subject funnels properly. Id. at § 24. Thus, the
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exclusions applied in Peterson because the insured’s work or product was defective and
there was a causal link between the damage and the defective work in physically
assembling the funnels.

[150] This case is different. Damage to the steel bins did not “arise out of ” the
bins. There is no evidence that the steel bins were defective. To the contrary, damage to
the bins arose out of the excessive settlement of unstable soil, a source of property damage
external to the bins. (Award in Arbitration, R115:14:915-7). The excessive soil settlement
was an independent or intervening cause of damage to the bins. It is not enough that
Superior manufactured, sold, and distributed the bins and that the bins were later damaged.
The exclusion’s use of the phrase “arising out of” requires a causal connection between the
damage and the product as a source of the damage. That causal link is completely missing
in this case, making the exclusion inapplicable.

[151] Similarly, damage to the concrete foundations did not “arise out of” the
foundations. There is no evidence that the foundations were defective, caused damage to
themselves, or were improperly constructed. Damage to the foundations arose out of
excessive settlement of unstable soil. 1d. That is an external source of damage which is an
independent and intervening cause of damage.

[152] The fourth reason the exclusion does not exclude coverage is that it does
not apply to damages caused by negligent misrepresentations and negligent
supervision the arbitrator found Superior to be liable for. Anexclusion which excludes
coverage for “property damage’ to ‘your product’ arising out of it or any part of it” does
not apply to property damage arising out of the negligent supervision of an employee or
negligent misrepresentations. In the case of such conduct, the damages do not “arise out

of” a product. Additionally, the supervision of an employee and misrepresentations do not
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meet the policies’ definition of “your product” because they are not “goods or products.”
Finally, assuming for the sake of argument that Superior’s negligent supervision of
Tomkinson and its negligent misrepresentations are Superior’s “product,” such a product
is not capable of sustaining property damage because supervision and representations are
not tangible, as required by MFM’s definition of “property damage.” As a result, there can
be no “‘property damage’ to ‘your product’ arising out of it or any part of it.”

B. The “Damage to your work” exclusion does not preclude coverage.

[153] The “damage to your work” exclusion, excludes coverage for “‘property
damage’ to ‘your work’ arising out of it or any part of it and included in the ‘products-
completed operations hazard.”” (Businessowners Policy, R22:50:1 m; Umbrella Policy,
R23:8:1 0). The policies define “your work™ as “[w]ork or operations performed by you
or on your behalf.” (R22:59:122; R23:21:128). The “damage to your work” exclusion
does not exclude coverage for several reasons.

[154] The first reason the exclusion does not exclude coverage is that the
subject property damage in this case was to the seven concrete foundations and seven
steel bins, none of which constitutes Superior’s “work.” Superior manufactured and
sold the steel bins, but it did not assemble and erect those bins at the Cooper Farms
property. That was done by someone else. (Award in Arbitration, R115:3:1118-19, and
R115:7:1155-56). The fact that Superior manufactured and sold the bins is not relevant to
the “damage to your work™ exclusion because manufacturing and sales activities are part
of the definition of “your product.” (Businessowners Policy, R22:59:921; Umbrella Policy,
R23:21:927). The “your work™ definition pertains to “work or operations” the insured
performs. The policies’ definition of “your work™ and “your product” clearly make a

distinction between the concepts of work and product. If they were not different concepts,
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there would be no need for two exclusions and two definitions. Additionally, Superior did
not pour or otherwise construct the seven concrete foundations upon which the bins were
erected. That was done by someone else. (Award in Arbitration, R115:7:162).

[155] The second reason the exclusion does not exclude coverage is that the
subject property damage did not “arise out of” the foundations and bins, even if the
foundations and bins can somehow be classified as Superior’s work. As noted above
with the “damage to your product” exclusion, there was no defect or other source of damage
in the bins Superior manufactured and sold which caused damage to the bins, and there
was no defect in the foundations or the construction thereof which caused damage to the
foundations. The “damage to your work” exclusion does not say “‘property damage to
‘your work’” is excluded. It says “‘property damage’ to ‘your work’ arising out of it or
any part of it” is excluded. The property damage in this case arose out of the excessive
settlement of unstable soil, not the bins and the foundations. (R115:14:915-7). The
“damage to your work” exclusion is not applicable when the source of property damage is
external to the insured’s work. See Scott C. Turner, “Arising out of” limitation, INSURANCE
COVERAGE FOR CONSTRUCTION DIsPUTES § 33:15 (2d ed. July 2022 Update) (stating that
the exclusion does not apply when the insured is liable for the wrongful failure of its work
to withstand the effects of some external source).

[156] The third reason the exclusion does not exclude coverage is that it does
not apply to damages caused by negligent misrepresentations and negligent
supervision the arbitrator found Superior to be liable for. Anexclusion which excludes
coverage for “‘property damage’ to “your work’ arising out of it or any part of it” does not
apply to property damage arising out of the negligent supervision of an employee or

negligent misrepresentations. Assuming for the sake of argument that Superior’s negligent
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supervision of Tomkinson and its negligent misrepresentations are Superior’s “work,” such
work is not capable of sustaining property damage because the work is not tangible, as
required by MFM’s definition of “property damage.” As a result, there can be no
“‘property damage’ to ‘your work’ arising out of it or any part of it.”

[157] The fourth reason the exclusion does not exclude coverage is that
Superior’s work was not capable of property damage and therefore there can be no
“‘property damage’ t0 ‘your work’ arising out of it or any part of it.” The acts and
omissions for which the arbitrator found Superior liable consisted of allowing an
unqualified employee to design the foundations, failing to consult a geotechnical engineer
about the site’s soil bearing capacity, providing designs for the foundations to TBS, and
failing to have the foundation designs approved by a geotechnical engineer. Assuming for
the sake of argument that those acts and omissions constitute Superior’s work, such work
is not capable of sustaining property damage because the work is not tangible, as required
to meet the policies’ definition of “property damage.” As a result, there can be no
“‘property damage’ to ‘your work’ arising out of it or any part of it.”

C. No other exclusions are applicable.

[158] The District Court’s judgment only mentions two policy exclusions—the
“damage to your product” and “damage to your work™ exclusions. MFM’s summary
judgment briefing mentions exclusion k(5), (6)—“Damage to property.” MFM does not
provide much explanation for how those exclusions would apply to preclude coverage.
Cooper Farms incorporates by reference the arguments made in respect to exclusion k(5)
and (6) in Cooper Farms’ summary judgment briefing. (Intervenor’s Brief in Opp. to PI.
MSJ, R112:28-31:11117-124). There are a few important things to briefly highlight here.

[159] First, in Fisher v. American Family Mut. Ins. Co., 1998 ND 109, 579
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N.W.2d 599, this Court held that exclusion k(5)? “excludes coverage only for property
damage during the time [the insured] worked upon the property.” Id. at § 10. Here,
Superior never performed work upon Cooper Farms’ property. The foundations and bins
were constructed by third parties. (Award in Arbitration, R115:3:1118-19, and 7:1155-56,
62). Thus, there cannot be property damage during the time Superior worked upon the
property.

[160] Second, the Fisher court emphasized that exclusion k(6) contains an
exception which makes the exclusion inapplicable for property damage included in the
products-completed operations hazard. 1998 ND 109, at 17 12-13. As discussed in
Paragraphs 63 through 69, below, the property damage in this case is included in the
products-completed operations hazard. Consequently, exclusion k(6) is inapplicable.

[161] Third, exclusion k(6) is also inapplicable because there is no evidence that
“a particular part of any property . . . must be restored, repaired or replaced because
[Superior’s] work was incorrectly performed on it.” Third parties performed the work on
Cooper Farms’ property, not Superior, and there is no evidence that “incorrect work™ was
performed in the construction of the foundations and bins.

[162] Finally, exclusion k(5) is inapplicable because it requires there to be
property damage “arising out of” the performance of operations on real property. Superior
never performed operations on Cooper Farms’ real property, so there can be no property

damages “arising out of”” such operations.

2. The policy in Fisher had the “damage to property” exclusion denominated as

exclusion j, but the language is the same as exclusion k in MFM’s policy.
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IV. The District Court erred by holding that the total amount of the Missouri
Judgment is not covered because the policies include coverage for products-
completed operations

[163] This Court recently addressed coverage for “products-completed
operations” (PCO) in Pavlicek v. American Steel Systems, Inc., 2022 ND 35, 970 N.W.2d
171. In that case, the insured contractor was hired to install a floor drain and concrete floor.
It installed the drain first and the drain was functioning properly. Next, the insured installed
the concrete floor and failed to do so properly. In the process of attempting to repair the
concrete floor, the insured damaged the floor drain.

[164] This Court held that there was coverage under the contractor’s policy
because the floor drain was the contractor’s product or completed operations. Id. at ] 14—
18. It based that decision on the fact that the policy’s declarations page provided coverage
for “products-completed operations” in the aggregate limit of $2,000,000 and the policy
stated that “[t]he most we will pay for . . . [a]ll ‘bodily injury’ or ‘property damage’ that is
included in the ‘products-completed operations hazard’ arising from all ‘occurrences’
during the policy period is the amount of the Products-Completed Operations Aggregate
stated in the Declaration.” Id. at§ 15. The Court concluded that “the CGL policy provides
$2,000,000 of aggregate coverage for damage resulting from an accident or occurrence,
including during products-completed operations.” lId. It remarked that even though “the
CGL policy can be read to include and exclude coverage for the damage to the floor drain,”
“the policy must be construed to provide coverage for the cost to repair and replace the
floor drain” because the policy’s PCO provisions provide coverage despite the policy’s
“damage to your work” exclusion. Id. at | 15-18.

[165] MFM’s policy contains the same provisions as those in Pavlicek, plus more.

The Businessowners Policy’s declarations pages state that the “limit of insurance” for
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“products/completed operations liability” is $1,000,000 per occurrence and $2,000,000 in
the aggregate under the box for “liability and medical payments.” (Businessowners Policy,
R22:3). The “Optional Liability Coverages” portion of the declarations pages states that
“Products and Completed Operations Liability” coverage is “Included” with the policy, for
which MFM charged, and Superior paid, a separate premium of $16,920. (Id. at5). Then,
under the policy’s provision for “Liability And Medical Expenses Limits Of Insurance,”
the policy states that:

The most we will pay for: a. All ‘bodily injury’ and ‘property damage’ that

is included in the ‘products-completed operations hazard is twice the

Liability and Medical Expenses limit. b. All: ‘bodily injury’ and ‘property

damage’ except damages because of ‘bodily injury’ or ‘property damage’

included in the ‘product-completed operations hazard’ . . . is twice the

Liability and Medical Expenses limit.

Id. at 55.

[166] The policies’ definitions section defines “Products-completed operations
hazard,” and states that it “[i]ncludes all ‘bodily injury’ and ‘property damage’ occurring
away from premises you own or rent and arising out of ‘your product’ or ‘your work’
except: . . . (2) Work that has not yet been completed or abandoned.” (R22:58:116; R23:3
at 20, at 117). The definition further states that the insured’s work is completed:

(a) When all of the work called for in your contract has been completed. . .

(c) When that part of the work done at the job site has been put to its

intended use by any other person or organization other than another

contractor or subcontractor working on the same project. Work that may

need service, maintenance, correction, repair or replacement, but which is
otherwise complete, will be treated as completed.

[167] In this case, as in Pavlicek, there is coverage under the policy’s PCO
provisions if it is determined that the property damage arises out of Superior product or

work. Notably, MFM’s policy contains the language under which this Court found



coverage for PCO in Pavlicek. MFM’s policy goes even further in that the declarations
pages describe “Products and Completed Operations Liability” as an “Optional Liability
Coverage” that Superior purchased for the sizable additional premium of $16,920. That is
very significant because it demonstrates that the PCO coverage was an additional coverage
that MFM provided which is different from and more expansive than the ordinary liability
coverage it provided, especially in connection with property damage arising from
Superior’s work or products. Otherwise, why did MFM charge and collect such a
significant additional premium, which happens to be 27% of the total premium charged by
MFM for coverage under the policy? (Compare R22:2 (total premium), with R22:4
(showing PCO premium under “Optional Liability Coverages”)). MFM must have
intended to incur more risk than that afforded by the ordinary liability coverage.

[168] Additionally, the arbitration award demonstrates that the property damage
for which Cooper Farms was awarded compensation occurred away from premises that
Superior owns or rents and occurred after any work on the project was completed. (Award
in Arbitration, R115:2:114, 6, and 5-6:1135, 41). The award finds that TBS abandoned the
project in August 2017 and that it was put to use after that. (Id. at 4:931, and 10:1191, 92,
94). It finds that the damages at issue occurred after that time. (Id. at 5:1 33-34, and 10—
12:1187, 89-90, 92-94, 102, 104, 106-109). The award also finds that the project needed
some correction and repair after the project was abandoned in August 2017 but that it was
otherwise complete. (Id. at 5:932). Therefore, assuming for the sake of argument that
Cooper Farms’ damages “arise out of”” Superior’s product or work, as defined by the policy,
the policy provides coverage because those damages would have arisen out of Superior’s
completed product or work. Under Pavlicek, that would be true even if coverage was

otherwise excluded by one or more of the policy’s exclusions, such as the “damage to your
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work” or “damage to product” exclusions.

[169] At the very least, the PCO provisions in the policy, including PCO
references in the declarations pages, render the policy ambiguous with respect to whether
property damage “arising out of” Superior’s product or work is covered when read in
conjunction with the “damage to your product” and “damage to your work™ exclusions.
The PCO provisions would cause a reasonable person in the position of the insured to
believe there is coverage for damage “arising out of”” Superior’s products or work despite
the “damage to your work” and “damage to your product” exclusions. See Fisher, 1998
ND 109, q 6 (stating that policy terms are construed “to mean what a reasonable person in
the position of the insured would think it meant,” and that “[i]f the language of an insurance
contract will support an interpretation which will impose liability on the insurer and one
which will not, the former interpretation will be adopted”). MFM’s policies must be
interpreted against MFM and in favor of coverage because, under North Dakota law,
exclusions must be clear, exclusions are strictly construed against the insurer, and
conflicting policy provisions make the policy ambiguous. Pavlicek, 2022 ND 35, { 18;
Fisher, 1998 ND 109, 11 6, 10.

V. The District Court erred by holding that the total amount of the Missouri
Judgment is not covered because there is coverage under the concurrent cause
doctrine even if part of Superior’s liability is not covered

[f70] This Court has held that when there are multiple causes of damage,
“[cloverage cannot be defeated simply because a separate excluded risk constitutes an
additional cause of the injury.” North Star Mut. Ins. v. Ackerman, 2020 ND 73, { 15, 940
N.W.2d 857. It has elaborated that “[t]he concurrent cause rule . . . takes the approach that
coverage should be allowed whenever two or more causes appreciably contribute to the

loss, and at least one of the causes is an included risk under the policy.” Id. at T 19.
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Therefore, coverage exists when there is more than one act of negligence which contributes
to an accident or damage and at least one of those risks is a covered risk. Id. at 1 15-20;
see also Grinnell Mut. Reinsurance Co. v. Center Mut. Ins. Co., 2003 ND 50, { 24, 658
N.W.2d 363 (explaining that the concurrent cause doctrine results in a finding of coverage
if both included risks and excluded risks contributed to the accident).

[71] The arbitrator concluded that Superior was negligent in eight ways that
caused property damage. (Award in Arbitration, R115:13-14:974-7). Each of the causes
is an independent cause that contributed to Cooper Farms’ property damage. MFM has not
demonstrated that its policy excludes all eight causes. Assuming for the sake of argument
that the Court finds that a policy exclusion eliminates coverage for one or more of the
causes, or that one of the causes does not implicate an “occurrence,” there would still be
coverage if there is coverage for at least one of the causes. As just one example, Superior’s
negligent misrepresentation that soil testing would be unnecessary is clearly covered in that
it contributed to cause the accident of excessive soil settlement which resulted in property
damage to the structure built on the soil, and there is no exclusion which would apply to
preclude coverage for that act. So, even assuming for the sake of argument that every other
cause is excluded, there would still be coverage because one cause is not excluded. MFM
has not met its burden of establishing that policy exclusions eliminate coverage for all of
the causes of Cooper Farms’ property damage, as it was required to do. See Forsman v.
Blues, Brews & Bar-B-Ques, Inc., 2017 ND 266, { 12, 903 N.W.2d 525 (stating that the
insurer carries the burden of establishing the applicability of policy exclusions).

CONCLUSION, ORAL ARGUMENT, CERTIFICATE OF COMPLIANCE

[172] The District Court erred in granting summary judgment to MFM concluding

that there is no coverage under MFM’s policies in excess of $296,000 for the reasons set
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forth herein and in Cooper Farms’ summary judgment briefing (R112). Cooper Farms asks

this Court to reverse the District Court’s Judgment granting MFM’s Motion for Summary

Judgment, with the exception of that portion of the judgment awarding Superior $296,000,

and to remand the case to the District Court with instructions to enter a judgment declaring

that coverage exists under MFM’s policies for the Missouri Judgment which concluded

that Superior caused Cooper Farms to sustain damages in the total sum of $6,001,084 plus

any other relief awarded to Cooper Farms by the Missouri Judgment.

[173] Oral argument is requested to assist the Court in reaching its decision and

clarify any questions it may have about the facts and from the parties’ briefs.

[74] This 38-page brief complies with N.D. R. Aprp. P. 32(a)(8).

Dated: February 3, 2023.
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